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YOUR ANSWERSMUST BELIMITED TOTHE 5 LINESPROVIDED AFTER EACH
QUESTION. ANYTHING MORE THAN 5 LINESWILL NOT BE GRADED.

CIVIL PROCEDURE AND EVIDENCE

Pam, aresident of Bowie County, Texas, wasinjured in a three-car automobile collison while she was driving her
car in Travis County, Texas. The other two drivers were Don, aresident of Oklahoma, and Jm, who is a resident
of Potter County, Texas. Pamis congdering whether to bring suit againgt both Don and Jm for damagesin excess

of $100,000.

1. Pam hasnot yet filed suit. Bob, an independent witnessto theaccident, isvery ill and may beclose
to death. Pam wantsto obtain his deposition quickly while heisstill abletotestify and before she
could typically commence formal discovery. Describe three requirements that Pam must satisfy
to obtain a court order allowing her to take Bob’s deposition befor e filing suit. Explain fully.

2. What must Pam plead and prove for a Texas court to maintain jurisdiction over Don, under the
Long Arm Statute? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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3. Pamisconsdering bringing suit in federal district court in Texas. Does Pam have sufficient basis
for maintainingdiver sity of citizenship jurisdiction over Don and Jimin federal court? Explain fully.

4, Under the general venue rule, in what county or counties can Pam bring her suit in Texas state
digtrict court against Don and Jim? Explain fully.

5. Pam files suit and obtains service on Don. Don doesnot filean answer. What must Pam establish

in order to obtain a default judgment againgt Don for liability and damages? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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Assume that befor e Pam obtainsadefault judgment against Don, hedecidesto contest thelawsuit.
He has been served with citation through the Texas Secretary of State. In order to preserve his
objection tojurisdiction in a Texas court: (a) what motion must Don file; (b) in what form must it
be presented; and (c) when should hefileit?

Don sendswritten discovery requeststo Pam with hisobjectionstojurisdiction. Pam contendsthat,
by participatingin discovery under the Texas Rulesof Civil Procedur e, Don hassubjected himself
to thejurisdiction of the Texas court and has waived his objection to jurisdiction. Assuming that
thisargument isproperly raised by Pam, how should the court rule? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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Pam files suit in Travis County, Texas. Jim answer sthe suit by filing a general denial. Don files
a motion objecting to venue, subject to his objection to jurisdiction. Pam responds that Don is
already bound tovenuein TravisCounty because Jim did not object to venuein TravisCounty and
waived his potential venue objection, and thus established venue for all defendants. How should
the court rule on Pam’sargument that Jim’s waiver precludes Don’s venue objections? Explain

fully.

Assume that Don filesamotion totransfer venueand specially deniesthevenuefactspled by Pam.
Further assumethat Pam doesnot raisethewaiver argument. What, if anything, must Pam fileand

when will it be due? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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10. Pamdesignatesthelevel of discovery asL evel 2. How many hour sof deposition areper mitted for
each Defendant, in which to examineand cr oss-examine Pam and her designated experts? Explain
fully.

11. I dentify four types of information that must be produced by a party if requested by another party
under a Rule 194.1 Request for Disclosure. Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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12. Pam obj ectsto some of Defendants Rule 194 Requestsfor Disclosur e, based upon her assertion
of thework product privilege. How should the court rule? Explain fully.

13.  Jimretained an expert witnessto assist with thedefense of thecase, but doesnot intend to call this
expert witness to testify at trial. Must Jim identify the expert in response to a Request for
Disclosure or produce an expert report from her? Explain fully.

14. Don hasidentified an expert witness, but hasnot produced areport from him or asummary of his
opinions. Don hasgiven noticeof intention to takethedepositionsof Pam’ sexperts, whom shehas
identified and from whom she has produced reports. What basis, if any, does Pam have for
objection to these proposed depositions? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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15.

Pam hasfiled affidavitsfrom therecords custodians of her treating doctorsand hospital, to prove
her medical expenses. Jim'’sattorney wantsto dispute the amount of these expenses at trial by
offering rebuttal evidenceabout what ther easonableand necessary medical expensesshould have
been. What, if anything, must Jim’sattorney do beforetrial to preservethat opportunity? Explain

fully.

16.

Pam’s case has been called to trial. Pam notices that, after the peremptory strikes have been
exercised, all but one of thefemale venire per sonshavebeen stricken. What, if any, remedy does

Pam have and how should she assert it? Explain fully.

DO NOT CONTINUE YOUR ANSWER ON THIS SPACE.
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17.

The court granted a motion in limine to preclude Pam’s attorney from referring to the existence
of liability insurance. The motion was granted. In opening statement, Pam’s attorney refersto
liability insurance in violation of the court’s limine order. What should defense counsal do to
preserveerror? Explain fully.

18.

Defendants want to exclude all the witnesses from the courtroom during the testimony at trial,
except for thepartiesand whoever istestifying. What procedure, if any, isavailableto accomplish
thisrequest and would it apply to Pam’s husband who is also a witness? Explain fully.

19.

Forty (40) days beforetrial, Pam’s doctors diagnose a new injury. Twenty- five (25) days before
trial, Pam supplements her discovery answersto disclose her newly diagnosed injury. However,
she doesnot supplement her previoudly disclosed medical expert reports. At trial sheoffer sexpert
testimony about her new injury. Defendants object. How should the court rule? Explain fully.
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20.  Thejuryfindsinfavor of Pam on liability and awar dsasactual damagesan amount fivetimesmore
thantheevidenceat trial established. What potentially applicablecomplaintsregar dingthedamage
award must Defendantsassert in amotion for new trial, in order to preservetheerror for appeal?

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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YOUR ANSWERSMUST BELIMITED TOTHE 5 LINESPROVIDED AFTER EACH
QUESTION. ANYTHING MORE THAN 5 LINESWILL NOT BE GRADED.

CRIMINAL PROCEDURE & EVIDENCE

In December 2001, the San Antonio Police Department (located in San Antonio, Bexar County, Texas)
received an anonymoustel ephone cal that Defendant was selling cocaine out of hishome. Based onthat information,
police officers prepared an affidavit and obtained a search warrant to search Defendant'shouse. Two dayslater the
warrant was executed. When Defendant refused to open the door to his home, the police broke down the door and
arrested Defendant. No controlled substances were found. However, a sawed-off shotgun was discovered in
Defendant's car, which was parked in his next door neighbor's driveway.

Defendant is now charged with possession of a prohibited weapon. Y ou are appointed by the court to
represent him.

1. Under Texas law, did the police officers have the authority to break down Defendant's door in
order to gain admittance to hishome? Explain fully.

Following his arrest, Defendant was placed in the Bexar County jail. Defendant, however, was not taken
before a magisirate for one week, due to the Christmas holidays.

2. Under Texaslaw, when must Defendant betaken beforeamagistrate? What arethedutiesof the
magistrate at such appearance?
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Prior to the digtrict attorney presenting Defendant's case to the Bexar County grand jury, you request an
examining trid.

3. What isthe purpose of an examining trial under Texaslaw? Explain fully.

Y ou obtain a copy of the search warrant as you prepare Defendant's case for trid.

4, I dentify two itemswhich arerequired to be present in a Texas sear ch war rant.

The firgt pre-trid motion that you file on behaf of Defendant is a motion to suppress the sawed-off shotgun
seized during the search of his automobile.
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5. Based on the facts set out above, explain two of the grounds you should urge in support of your
motion to suppress.

The court schedules apre-trid hearing on Defendant's motion to suppress evidence. Following that hearing,
the court grants your motion to suppressthe shotgun. The Stateimmediately announcesthat it will "gpped the order
al to way to the Texas Court of Crimina Appeds.”

6. Isthe Stateentitled to pursuean interlocutory appeal in thisinstance? What requirements, if any,
must be met by the State to do so? Explain fully.

Youfileapretrid discovery motion requesting alist of dl the State's witnesses. The didtrict atorney filesa
reciprocal motion requesting alist of dl defense witnesses.
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7. How should the court rule on the State's motion? Explain fully.

Defendant dectsatria by jury and indructs you to file an gpplication for probation on his behalf.

8. List two requirements of a proper application for felony probation.

Seven months after the grand jury indicts Defendant, the caseis il not set for trid and no announcement has
been made by the State.

0. What procedureshould you employ torespond tothisdevelopment? What general timelimitations
apply to such procedurein a: (1) felony case; and (2) misdemeanor case? Explain fully.
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Asthejury voir dire commences, you notice that the court reporter is not present. Upon inquiry, you learn
that the reporter is absent from the courthouse.

10. What procedure should you have employed to ensurethat thecourt reporter would takedown the
voir dire examination and what are the consequences for failing to do so? At what stage of the
proceeding should you undertake this procedure? Explain fully.

During your voir dire of the jury pand, you conclude that severa prospective jurors are legdly unfit to serve
onthejury. You chdlenge them for cause.

11. List five challengesfor cause which may be made by either the State or the defense.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.

After the jury isimpanded, the State begins its case-in-chief, cdling as its firg witness the arresting officer.
The following exchange occurs:

PROSECUTOR: After Defendant's arrest, did you spesk with any of his neighbors about any
problems over a Defendant's house?
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WITNESS: You bet | did. They told me that they had heard Defendant bragging about the
sawed-off shotgun he had just bought. They said that onetimethey heardhim say....

DEFENSE LAWYER:  Objection, your honor.
COURT: State the basis for your objection, counselor.

12. What isthe evidentiary basisfor your objection and how should the court rule? Explain fully.

13.  Would your answer tothe preceding question bethesameif aneighbor testified that he had heard
Defendant making the statement? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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14.

The State next cdllsthe police officer who signed the search warrant affidavit. Thefollowing exchange occurs:

PROSECUTOR:

WITNESS!

DEFENSE LAWYER:

COURT:

Officer, when you executed the search warrant at Defendant's home, what where
you looking for?

Widl, we had recaived rdiable information about some cocaine....

Objection, your honor. We have amatter of law to take up with the Court and ask
that the jury be retired.

Alright counsdor. But I'm getting tired of your interruptions. Let thejury beretired.

What obj ection(s) should you makein order to keep thistestimony out of evidence? Explain fully.

The State's third witnessis Priest. The following exchange occurs:

PROSECUTOR:

WITNESS!

PROSECUTOR:

DEFENSE LAWYER:

COURT:

Do you know Defendant?

Yes | do. Heis amember of our parish. He regularly atends confesson on
Saturday afternoon.

On any of those occasions has he ever discussed with you the circumstances that
led to hisarrest?

Objection, judge.

What do you mean "objection” counselor? State the basisfor your objection or St
down.
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15.  What isthe proper objection, if any? How should the court rule? Explain fully.

After the State restsiits case, you elect to present witnesses on Defendant's behdf. Asyour first witness, you
cal Defendant's three year-old son who liveswith Defendant. However, before you can begin your questioning, the
following occurs:

PROSECUTOR: Your honor, we object to any testimony from Child until his competency as a
witnessisfirg established.

COURT: Sustained.

16. Isthe court'sruling correct? If so, what procedure should next occur? Explain fully.

After three days of trid, Defendant does not like the way things gppear to be going. Defendant, who is on
bond, fails to appear on the fourth day.
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17. What isthe general rule regarding the presence of the accused in a: (1) felony case; and (2)
misdemeanor case? Can thetrial proceed in Defendant's absence?

The jury finds Defendant guilty. Prior to trid, Defendant elected to have the jury assess punishment. At the
punishment phase, the following occurs:

PROSECUTOR: Mr. Witness, do you know the reputation of Defendant in the community in which
he resides for being a peaceful and law-abiding person?

WITNESS: | sure do.
PROSECUTOR: And is that reputation good or bad?
WITNESS: It'sbad. Infact, bad doesn't begin to describeit.

DEFENSELAWYER:  Objection, your honor. Hearsay.

18.  How should the court rule? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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After both sdesrest, the court informs counse for the State and defense that they will each have 30 minutes
for thair find arguments. The following occurs:

DEFENSE LAWYER:  Your honor, sncethe State was dlowed to make the concluding addressto thejury
a the guilt gage, | believeit only fair that | get to conclude at this stage. Besides,
| have the burden of proof as to punishment, so | should have the find word.

PROSECUTOR: We disagree.
COURT: Wall, it seemsfair to me. | will grant the request.
19.  Isthecourt'sruling correct? Explain fully.

After theverdict, you decideto haveyour investigator interview thejurorsregarding possiblejuror misconduct
asaground for your motion for new trid. However, thedidtrict clerk refusesto give you the jurors home addresses
and home telephone numbers.

20. Isthereany procedure available to you to obtain the information? Explain fully.

THISCONCLUDES THE PROCEDURE AND EVIDENCE QUESTIONS.
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