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YOUR ANSWERSMUST BELIMITED TOTHE 5 LINESPROVIDED AFTER EACH
QUESTION. ANYTHING MORE THAN 5 LINESWILL NOT BE GRADED.

CIVIL PROCEDURE AND EVIDENCE

X Corp isa Texascorporation with headquartersin Travis County, Texas. X Corp has devel oped athriving ot
line consulting business with a customer base in Texas and the four surrounding states. Paul and Don, both Texas
citizens, werethe origind co-foundersof X Corp; Paul isPresdent and DonisVice- President. Paul and Don disagree
over issues of management and compensation.

A competitor inthe samemarket, Y Corp, (an Oklahomacorporation with headquartersin Tulsa) recruits Donto
comework for it as President. He accepts, but continuesto livein Texas. Don hireshisold college roommate Larry, an
Oklahoma citizen, to manage the Oklahomaterritory.

X Corpwishestobring suit againgt Y Corp, Don, and Larry for interferencewith contractua relations, improper
use of trade secrets and customer lists, and breach of Don’s covenant not to compete after he left X Corp.

1. X CorpwantstosueY Corp,Donand Larryin Texasstatedistrict court. What prerequistesmust X
Corp satisfy in order to serve Y Corp by serving the Texas Secretary of State? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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2. X Corpfilessuitin statedistrict court in Dallas County, Texas seeking damages of at least $100,000.
Y Corp and Larry are properly served with citation. They want to object to jurisdiction of a Texas
court over them. What pleading should they file and when must it befiled? Explain fully.

3. Desribetheform and contentsrequired for thepleadingthat Y Corp and Larry should filein order to
properly raisether objection tojurisdiction. Explain fully.

4. Y Corp and Larry also are consdering removal to US Digtrict Court based on federal diversity of

citizenship jurisdiction. If they choose to remove, describe what theremoval petition must contain,
when it must befiled, and whether they will succeed in removal to federal court. Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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Assumethat DefendantsLarry and Y Corp decided not to pursueremoval to US District Court and
instead filed answersin state district court in DallasCounty, Texas. Larry and Y Corp have sudied
the venue and now wish to object to venue and move the case to Grayson County, Texas, where Y
Corp hasbeen building an office. Can Defendants now moveto transfer venue? Explain fully.

Again, assumethat Y Corp and Larry havefiled answersin Texasstatedistrict courtin DallasCounty,
Texasbut, for strategic reasons, decided against filing any motionsto transfer venue and conceded
that venue was proper in Dallas County, Texas. Don, aresident of Travis County, Texas has been
properly served but not yet filed any pleadings. He gill iswithin thetimelimitsfor filing an answer.
Don now wishesto object to venueand transfer the caseto TravisCounty, Texas, wherehelived and
worked both while originally employed by X Corp and now for Y Corp. Doesthe concession by the
other Defendantsthat venueis proper preclude Don from now objecting to venue? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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7.

X Corpincludesareferenceto Discovery Level 2initspetition. If the case proceedsin Texas state

district court, describethelimitationson depositionstaken and interr ogatoriespropounded by X Corp?
Explain fully.

Whilethesuit ispending, X Cor p discover sthat Don and L arry ar e contacting current employeesof X
Corp torecruit them towork for Y Corp. X Corp wantstoforceY Corp, Don and Larry to stop this
conduct. What lementsmust X Corp plead and provein order toenjoin Don, Larry,and Y Corp from
recruiting employees of X Corp? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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Assumethat the Court entersan injunction ordering Y Corp to refrain from contacting or recruiting
employeesof X Corp. X Corp learnsfrom oneof itsemployeesthat Mary (aformer X Corp employee
now working for Y Corp asamanager) had a“reunion dinner party” at her homefor friendswho still
worked at X Corp. Mary informed her gueststhat ther ewer elucrativeemployment opportunitiesat Y

Corp and that shewassureY Corp wasgill hiring. X Corp believesthat thisconduct isin violation of
theinjunction and wantsto stop thisactivity. What pleading should X Corp file, when should it befiled,
and what relief might the Court order? Explain fully.

10.

At Larry’s depostion, counsd for X Corp asks Larry, who has his own attorney, about the
conversation he had with Don’s attorney about defendants positionsin the case. Larry’s counsd
asserts the attorney client privilege and instructs Larry not to answer. What procedure should X
Corp’s counsd follow in order to obtain a ruling on the objection, and how should the court rule on
Larry'sprivilege objection? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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11.

X Corp designates an expert witness, but has not produced hisreport or opinions. Y Corp servesa
noticefor thedeposition of X Corp’sexpert. X Corp filesamotiontorequireY Corp to designateits
expert witness before the deposition of X Corp’sexpert. What, if any, procedureisavailabletoY
Corp to proceed with the deposition of X Corp’sexpert at thistime? Explain fully.

12.

Y Corp hasdesignated itsexpert, Frank, and produced hisreport. Earlier inthelitigation, Y Corp had
alsoretained a consultant, Catherine, but considered her to bestrictly aconsulting expert, and hasnot
designated Catherineasan expert or produced her report. At Frank’sdeposition, hedisclosesthat he
had reviewed Catherine sreport but had never discussed it with her or relied on it in any way; and
mor eover, that he considered it flawed and that he totally disregarded her views. X Corp movesto
compe production of Catherine sreport. How should the Court rule? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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13. Assumethat X Corp hastill not produced any evidencein discovery, whether fact or expert opinion,

on damages. X Corp employeeswho have been deposed have not expressed opinions on quantifying
theamount of damagesallegedly sustained by X Corp and caused by Y Corp, Donand Larry. Y Corp
filesa“noevidence’ motion for summary judgment against X Corp. What must X Corp doto prevent
the Court from granting the summary judgment in favor of Y Corp? Explain fully.

14.

The caseis called to trial. Jury selection isunderway. Each of the three Defendantsis separately
represented by different counsel. How many peremptory strikes does each Defendant havefor this
case, and under what circumstances, if any, might Defendants be able to obtain additional strikes?
Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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15. X Corp callsBetty, Don’swife, to testify at trial. Betty worked at X Corp for thefirst 6 months after

startup, then quit when shemarried Don. At home, after they were married, Don alwaysconfided in
Betty about corporation business. X Corp suspectsthat Don had been planning to leave and go to
work for Y Corp for 6 monthsbefore heleft, and that hewas copying customer listsfrantically during
that time, so he could use them whenhewent towork for Y Corp. X Corp’slawyer asksBetty about
conver sations she had with Don after Betty left employment with X Corp. Don’s attorney objects.
What objection should Don’s attorney raise and how should the court rule? Explain fully.

16.

X Corp callsitsmail clerk Tom to thewitnessstand. Tom testifiesthat hisgirlfriend, a waitress, has
told him that she heard Don bragging over dinner at arestaurant with friends about stealing X Corp
confidential customer listsand technical information. Don’sattorney objects. What objection should
he make and how should the Court rule? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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17.

X Corp calls Winthrop as a witness, who testifies at trial that he recalls certain conver sations with
Don. At Winthrop’sdeposition he could not recall any such conver sations. Describethe stepsthat Y
Corp’s lawyer should take in order to properly impeach Winthrop with his depostion testimony.
Explain fully.

18.

Y Corp callsSam asawitness. Hetestifiesthat Paul told him that Don and Y Corp were only taking
customers he did not want anyway and that Y Corp was actually helping X Corp by taking the less
desirable customers. X Corp’sattorney objectsto the testimony ashearsay. How should the Court
rule? Explain fully.

19.

Frank, the expert for Y Corp, offers opinions at trial beyond those in hisreport and deposition. X
Corp’s attorney objects to this opinion testimony for failure to timely designate or supplement
discovery responses. What legal exceptionstotheruleon timely disclosuremust Y Corp establishin
order to overcomethe objection to these expert opinions? Explain fully.
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20.

Paul testifiesat trial. During Paul’ sdirect examination hetestifiesabout Don’ semployment contr act,
and refersto provisonsin Paragraphs 4-11, copies of which X Corp’sattorney offersfor admission
into evidence. Don’s attorney believes that paragraphs 15 -20 are also relevant, but he is not
currently examiningthewitness. What, if any, remedy should Don’ sattorney request? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.

TURN THE PAGE TO CONTINUE THE EXAM.
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YOUR ANSWERSMUST BELIMITED TOTHE 5 LINESPROVIDED AFTER EACH
QUESTION. ANYTHING MORE THAN 5 LINESWILL NOT BE GRADED.

CRIMINAL PROCEDURE & EVIDENCE

In October 2003, Victim called the Lubbock, Texas police to report a burglary of his gpartment. Numerous
itemsof persona property weretaken, includingaTV and Victim'scheckbook. The police had no suspectsat thetime
of the report.

Four weeks later, Snitch was arrested while attempting to cash a check taken in the burglary. During his post-
arrest interrogation, Snitch agreed to reved the name of aperson who Snitch claimed helped him commit the burglary.
In return, Snitch asked for immunity from prosecution for the burglary. The police, with the concurrence of the
Lubbock County Digtrict Attorney, agreed to the ded. Snitch then named Defendant, whom you represent.

Basad on Snitch's information, the police went to Defendant’s house to interview him about the burglary.
Defendant denied any knowledge of the felony offense.

1. Under the circumstances set out above, can the police arrest Defendant without awarrant? Explain
fully.

2. What rights and obligations does Defendant havein regard to an appearance beforethegrand jury?

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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3. What rights and obligations does Snitch havein regard to an appearance beforethe grand jury?

The grand jury indicts Defendant. The indictment charges as follows:

IN THE NAME AND BY AUTHORITY OF THE STATE OF TEXAS:

THE GRAND JURORS OF LUBBOCK COUNTY, TEXAS, duly dected, tried, empand ed,
sworn and charged to inquire of offenses committed in Lubbock County, in the State of Texas, upon
their oaths do present in and to the 364™ District Court of said County, that John Defendarnt, in the
County of Lubbock and State aforesaid, on or about the 1st day of October 2003, did then and there)

enter abuilding owned, occupied and used asahabitation by Sam Victim, without the effective consent
of Sam Victim,

AGAINST THE PEACE AND DIGNITY OF THE STATE.

/Y David Foreman
David Foreman
Foreman, Grand Jury

4. Isthisindictment sufficient to charge the offense of burglary of a habitation? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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5. Explain the purpose of an examining trial and whether, under the circumstances set out above,
Defendant isentitled to an examining trial.

Y ou file a pre-trid motion requesting that the State reved the name of any informant from whom it has acquired
information about this case.  Although Prosecutor acknowledges that an informant has provided the State with
information, she refuses to divulge hisidentity. Y ou then file amotion to compe the State to reved the identity of its
informant.

6. Under thecircumstances set out above, how should the Court rule? Explain fully.

Y ou asofilearequest that the State provide you with notice of any extraneous” crimes, wrongs, or acts” which
the State intends to introduce againgt Defendant at histrid.

7.  What, if any, isthe State’sobligation in response to thisrequest? Explain fully.
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Four weeks before tria, you issue notice of intent to take Victim's ord depogition.

8.  What procedure must you follow beforeyou will beallowed totake Victim'soral pre-trial deposition?
Explain fully.

The State files amotion of its own, requesting a list of al defense witnesses you intend to call in Defendant’s
behdf, dong with asummary of thar anticipated testimony. After you refuse to comply with the request, the Statefiles
amotion to compe you to provide such information.

9.  How should the Court rule on the State'smotion? Explain fully.

Two weeks prior to the date set for pre-trid hearings, Defendant asks you to decide whether his case will be
tried to ajury or the judge.
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10. Please explain the procedurethat isemployed to expressthischoice and how thischoiceisresolved.
Must the choice be the same asto both the guilt and punishment phases of thetrial? Explain fully.

The decison is made to try the case to ajury. During the voir dire examination of the panel, prospective juror
#19 reved s that he has recently been burglarized and if he finds Defendant guilty, hewill not consder any punishment
other than the maximum.

11. What must you show to establish a challenge for causeto this prospectivejuror?

Inasmuch asVictimisan African- American and Defendant iswhite, you exercise peremptory challengesto strike
every Africanr American on the pandl.

12. Can Prosecutor challengeyour action? If so, what should the prosecutor do, how must you respond,
and how should the Court rule? Explain fully.
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After the jury is seated, Prosecutor makes her opening statement to the jury. After she has concluded her
satement, the Court asks you if you wish to make an opening satement. Y ou tell the judge that you will make your
statement after the State has rested its case-in-chief. Thejudgeingructsyou that if you wish to make astatement you
must do SO now or you waive your right.

13. IstheCourt'sruling correct? Explain fully.

The State calls Snitch as awitnessin its case-in-chief. At the conclusion of histestimony, you request that the
Court order Prosecutor to provide you a copy of any statement which Snitch has given. The State refuses to do so.

14. How should the Court rule? Explain fully.

Y ou attempt to cross-examine Snitch on hisimmunity agreement with the State. Prosecutor objectsthat your line
of questioning isirrdevant.
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15. How should the Court rule on Prosecutor's objection? Explain fully.

After Prosecutor rests her case-in-chief, you redize tha the State has failed to prove that the premisesin
question were entered without the effective consent of Victim, as aleged in the indictment.

16. What action should you take and when should you takeit? Explain fully.

Y ou subpoena Barker in order to introduce testimony regarding Victim' s checking account. Although properly
served with the subpoena, Banker refuses to comply, telling your investigator that “he is much too busy to testify on
behdf of acrimind”.

17. What action should you takein response to Banker’s non-compliance with your subpoena? Explain
fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.
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You cal Friend to testify as an dibi witness on behaf of Defendant. On cross-examination, Prosecutor asks
Friend what Defendant has told him about hisrole in the offense. Y ou object to any such statements as hearsay.

18. How should the Court rule on your objection? Explain fully.

Defendant dects to take the sand during the guilt-innocence phase of his trid. During cross-examindion,
Prosecutor asks Defendant about his prior felony conviction which occurred nine years earlier. 'Y ou object that the
guestion is irrdevant inasmuch as the conviction is not dleged as an enhancement in Defendant’s indictment. In
addition, you object that the conviction is remote and therefore not admissible.

19. How should the Court rule? Explain fully.

Thejury finds Defendant guilty and, following the sentencing phase of thetrid, sentenceshim to 25 yearsinthe
penitentiary. Victim then asks to make a“victim's satement” in open court. The Court alows him to do so.
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20. What proceduresmust the Court follow when allowing Victim to makesuch astatement? Explain fully.

DO NOT CONTINUE YOUR ANSWER IN THIS SPACE.

THISCONCLUDES THE PROCEDURE AND EVIDENCE QUESTIONS.
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