Thursday Morning
February 28, 2002
Essay Questions 1 - 6

TEXAS BAR EXAMINATION

COPYRIGHT © 2002 TEXAS BOARD OF LAW EXAMINERS
THISMATERIAL, OR ANY PORTION HEREOF, MAY NOT BE REPRINTED WITHOUT THE ADVANCE WRITTEN
PERMISSION OF THE TEXAS BOARD OF LAW EXAMINERS




ANSWER QUESTIONS 1 & 2 IN THE
GOLDENROD ANSWER BOOK

QUESTION 1

Ashley owned afive-acre parcel and alarger adjacent tract of land in McLennan County, Texas. She executed
and ddivered to Elizabeth an undated gift deed conveying to Elizabeth feesmpletitleto sx acres. Thedeed included
and described the five-acre parcel by metes and bounds and, further, provided that Elizabeth had the right within a
year to sdlect the sixth acre from an adjoining part of the larger legaly described adjacent tract.

The deed contained the following additiond provisons (&) the conveyance was subject to dl rights and
obligations for the remaining three months of an ord one-year lease of the five-acre parcd to Kim, who was grazing
catle on thefive acres pursuant to the lease and paying the rent monthly; (b) Ashley reserved for hersdf and her heirs
an option to repurchase the six acres at $50 per acreif a any timein the future Elizabeth or her heirs desired to sl
the land; and (c) Ashley reserved in favor of Scott, an adjoining landowner, a specifically described 10-foot-wide
drip across the five acres as an easement for a future water pipeine.

Elizabeth did what was required to select and identify the sixth acre.

To what extent, if any, iseach of thefollowing valid and enfor ceable:
1. Thedeed to Elizabeth? Explain fully.
2. Theoral leaseto Kim? Explain fully.

3. The reservation of the option in Ashley and her heirsto repurchase the six acres? Explain
fully.

4. Thereservation of thewater pipeline easement? Explain fully.
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QUESTION 2

Nicole owned fee smpletitlein the surface and minerasunder a100-acretract of land in Travis County, Texas.
In 1995, for a cash bonus, she executed an oil and gas lease to Danid Oil Company (DOC) “for five years and so
long thereefter as oil and gasis produced from the 100 acres of land.” The lease provided for a 1/6 roydty to be
paid to Nicole on dl ail or gas produced from the land.

In 1996, DOC entered the land and began its drilling operations. In the course of setting up some equipment,
aDOC employee negligently destroyed a pecan tree on the land.

In 1997, Nicole executed and ddlivered to Jennifer avalid warranty deed conveying the 100-acre tract to her.
The deed provided that it was* subject to the oil and gasleaseto DOC” and that Nicole* reservesan undivided 1/12
interest in dl ail, gas, and other minerds”

After the deed was ddlivered to Jennifer, but before it was recorded, Jennifer’ s son deleted from the deed the
language by which Nicole“reservesan undivided 1/12 interest in dl ail, gas, and other minerds.” Hedid thiswithout
anyone s knowledge or consent, and his intention was to make it appear that there had been no such reservation of
rights.

After the deed to Jennifer was recorded, DOC began producing oil from awell drilled on the land.

1. What interests, if any, do Nicole, Jennifer, and DOC havein the surface of the 100-acretract
and in any oil and gas produced by DOC? Explain fully.

2. What effect, if any, doesthe alteration of the deed have on therightsof Nicoleand Jennifer ?
Explain fully.

3. Is DOC liable for the damage to the pecan tree, and, if so, who is entitled to collect the
damages? Explain fully.

Answer the next two questionsin the GRAY answer book.
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ANSWER QUESTIONS 3 & 4 IN THE GRAY
ANSWER BOOK

QUESTION 3

Sid borrowed $10,000 from Best Credit for the purchase of afamily recreationa houseboat. He went to Bank
to withdraw from his savings account the $5,000 he needed for the down payment. Unknown to Sid, hiswife had
withdrawn $5,000 on the previous day, leaving a balance in the account of only $1,000. However, Bank had not
yet posted the previous day’ s withdrawa and, in error, paid Sid $5,000, which he used for the down payment.

A few days later, Bank redlized its error and demanded that Sid pay back the $4,000 overpayment. Sid
refused, saying that he was not responsible for Bank’s mistakes. Bank’ s president then drafted a demand | etter to
Sid on a letterhead he had crested on his desktop computer falsaly indicating that it was from “Bank — Legal
Divison,” and hesgned hisnamefollowed by “Counsd.” Theletter sated thet, if Sid did not repay the overpayment
immediaidy, Bank would commenceacivil action againg Sid and notify other financid indtitutionsso thet, “ Sdwould
never again be able to get aloan in the three-county area.”

Onthefirg family outing in the houseboat, Sid wrecked it beyond repair and stopped making payments on the
Best Credit loan. After severa months, during which theloan wasin arrears, Best Credit’ s collection manager, Vic,
undertook to collect the balance due.

Frusgtrated at being unable to contact Sid in person, Vic began cdling on the phone. Over a 48-hour period,
Vic repeatedly caled Sid's work phone, cell phone, home phone, and the line in Sid's children’s room, leaving
increasngly angry messages. In one cdl, when Sd' s wife answered the phone, Vic told the wife that she and her
husband were guilty of fraud and theft. During two of the cdls, Vic disguised his voiced and claimed to be Best
Credit’ s attorney. He said he had been talking to the county attorney about pursuing crimina charges, which would
be commenced unless Sid paid the debt immediatdly.

1. DidBank’scollection effortsviolatethe TexasDebt Collection Act (the® Act”)? Explain fully.
2. Did Best Credit’s collection effortsviolatethe Act? Explain fully.

3. |fBank or Best Credit violated the Act, what civil remediesareavailableto Sid under theAct?
Explain fully.
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QUESTION 4

Settlor deposited $500,000 in cash with Bank in trust for the benefit of Beneficiary University (“‘BU”). Bank
agreed to serve as corporate trustee. Settlor ingsted that his long-time friend, Carl, who was the head of Bank’s
Trust Department, be the trust officer in charge of administering the trugt.

Because of the close rel ationship between Settlor and Carl, thetrust instrument provided that “ Bank, astrustee,
shall not be ligble for acts or omissions that cause losses to the trust, except in cases of gross negligence or fraud.”
The trugt specificaly authorized Bank to “make such investments and loans asit deems gppropriate to maximize the
growth of the trust assets”

The following transactions occurred in connection with the adminigtration of the trust:

Because of acomputer error, Bank inadvertently deposited the $500,000 in anon-interest-bearing
account. Bank discovered the error 90 days later and immediately transferred the money to an
interest-bearing trust account.

Carl purchased $100,000 worth of stock in hisbrother-in-law’ s start-up computer company. The
stock did well, and Carl sold it for the benefit of the trust for $300,000.

Asatoken of hisappreciation for Carl’ s having had enough confidence to invest trust fundsin the
start-up computer company, Carl’s brother-in-law gave Carl a“bonus’ of $25,000. Carl did not
disclosethe bonusto Bank, Settlor, or BU and, concluding that it had been agift to him personaly,
kept the money for himsdf.

Without investigeting the purpose for the loan, Carl authorized and Bank made a $50,000 |oan to
Bank’ s President, who agreed to pay twice the prevalling rate of interest. The busnessventurein
which Bank’s President invested the $50,000 failed. The President did not pay the interest and
never repaid the loan, and Bank did not pursue collection of the debt.

1. Whatfiduciary duties, if any, did Bank breach, and how doestheexculpatory clausein thetrust
instrument affect each breach? Explain fully.

2. What arethe components of damages, if any, BU can recover from Bank? Explain fully.

3. What arethe components of damages, if any, BU can recover from Carl? Explain fully.

Answer the next two gquestionsin the BL UE answer book.
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ANSWER QUESTIONS 5 & 6 IN THE BLUE
ANSWER BOOK

QUESTION 5

On October 1, 1998, John and Mary began living together in Plano, Collin County, Texas. They often referred
to one another in the presence of others as“my old lady” and “my old man.” On occasion when Mary went to the
doctor for check-ups, she listed John as the person to contact in case of emergency. John lised Mary ashis*next
of kin” on his employment gpplication.

They planned to have aforma wedding on November 30, 1999, and they rented a hdl for the ceremony and
the reception. However, on November 1, 1999, they had afdling out, and John left and moved in with afriend in
Pano. John thereafter told severd of his friends that he was glad he and Mary had not gone through with the
wedding ceremony because Mary had been “impossible to live with.”

In January 2000, Mary moved permanently to San Antonio, Bexar County, Texas. On December 1, 2001,
Johnwon $1 millionin thelottery. When Mary found out, shefiled suit for divorcein Bexar County, dleging that she
and John had been informally married on October 1, 1998 when they first moved in together.

John filed a motion to have the case transferred to Collin County and has denied any marriage ever existed.

1. Should the Bexar County court transfer the caseto Collin County? Explain fully.

2. DoesMary have sufficient grounds, based on these facts, to establish that she was married
toJohn? Explain fully.
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QUESTION 6

Husband (H) and Wife (W) married 10 years ago in Ausgtin, Texas and have continuoudy resided there in a

home they purchased shortly after their marriage. They have no children.
They jointly own ared estate brokerage firm. W is alicensed broker and managesthefirm. H, asurveyor, is

employed full time esewhere but works part time at the brokerage firm.

Both H and W have a history of verbaly abusing one another. Two weeks ago, H gave W ablack eyeasshe
was trying to hit him with atelephone. Within thelast week, H told W that, unless she stops nagging him, heisgoing
to blacken her other eye. W has decided she wants a divorce.

W wants to achieve the following goas:

I Limit H' sability to contact her;
I Prevent H from having any access to the property and accounts of the brokerage business; and
I Ganfor hersdf exdusve possesson of the family home,

What proceduresareavailableto W under the Texas Family Code, with or without notice to H, by
which W can attempt to achieve those goals, and, for each procedure, what factual showing must she

make? Explain fully.

This concludesthe morning portion of the Texas Essay exam.
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