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State of Franklin
County of Hartford
Office of the County Attorney
92 Oak Street
Glenview, Franklin 33705

MEMORANDUM

TO: Examinee

FROM: Carl S. Burns, County Attorney
DATE: July 25, 2017

RE: Complaints about Zimmer Farm

The county board president, Nina Ortiz, is concerned about activities at the John and Edward
Zimmer farm on Prairie Road, and specifically about the bird rescue operation and bird festivals
they operate on their farm. Ms. Ortiz has received numerous complaints from local residents
about the activities at the farm. While she supports the concept of a bird rescue operation, Ms.
Ortiz would like the bird operation moved to a location far away from any residential
subdivisions. She also wants the festivals stopped. She has asked me to research whether the
county’s zoning ordinance can limit the Zimmers’ operations. Further, she wants to know
whether the Franklin Right to Farm Act (FRFA), which protects certain farms and farming

activities, applies here.

In addition to the bird rescue operation and the festivals, the Zimmer farm produces apples and
strawberries for local sale. The Zimmers’ apple and strawberry cultivation and sales are
permitted under the applicable county zoning ordinance. I want you to focus on the bird rescue
operation and the festivals—the activities the neighbors are complaining about. Please prepare an

objective memorandum for me analyzing these questions:

1. Is the Zimmers’ bird rescue operation permitted under the county zoning ordinance?
2. Are the Zimmers’ festivals permitted under the county zoning ordinance?
3. How, if at all, does the FRFA affect the county’s ability to enforce its zoning

ordinance with respect to the bird rescue operation and the festivals?

In your analysis, address any counter arguments the Zimmers may make in support of the bird
rescue operation and the festivals. Address only the questions I have raised above. Do not draft a
separate statement of facts, but be sure to incorporate the relevant facts, analyze the applicable

legal authorities, and explain how the facts and law affect your analysis.
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Email to County Board President

TO: Nina Ortiz, County Board President (ctybdpres@Hartford.gov)
FROM: Sally Wendell (swendell@cmail.com)
DATE: May 8, 2017

SUBJECT: Zimmer farm complaints

I 'am writing on behalf of homeowners living in Country Manors and Orchard Estates, near the
Zimmer farm. For the past two years, the Zimmers have run a bird rescue operation. The birds
create noise and offensive smells and attract flies, all of which bother us. We cannot sit or eat
outside or use our outdoor grills because of the bird noise, odors, and bugs. We did not have this
problem before the Zimmers began their bird rescue operation. Just come out some evening and

see for yourself how bad it is!

Last year, the Zimmers also hosted several bird festivals with music and food. People who came
to these festivals parked on the streets in our subdivisions and walked to and from the farm,
littering our streets and yards. Plus the music got pretty loud and we could hear it whether we

wanted to or not. The Zimmers are planning more festivals, maybe even every month.

We paid good money for our homes because we wanted some quiet country living—that’s why
we moved here. Now our neighborhood is becoming like a downtown entertainment center. We
taxpayers and homeowners want you to shut down the Zimmers’ bird rescue operation and stop

these festivals.

A taxpaying citizen,
Sally Wendell
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MEMORANDUM
TO: Carl S. Burns, County Attorney
FROM: Judy Abernathy, Investigator
DATE: June 19, 2017
RE: Zimmer farm complaints

On June 14, 2017, I interviewed John Zimmer and his son Edward regarding neighbors’
complaints about the Zimmers’ farming activities.

As soon as | arrived at the Zimmer farm, Edward Zimmer said, “I know why you are
here—ijust tell those neighbors ‘Right to Farm.” They knew they were moving to a farm area—
what did they expect?”

John Zimmer provided some background. When his parents, Gus and Ann Zimmer,
purchased the property in 1951, it consisted of an apple orchard and a strawberry field. Gus and
Ann continued that operation and began growing vegetables after purchasing additional land in
1960. They sold the fruit and vegetables to local grocery stores. In 1985, John and his wife,
Darlene, took over the operation and expanded their produce sales to three farmers’ markets.

In 1988, the Zimmers began a tradition of holding a one-day annual apple festival for
their children’s school. School families arrived by bus with their children and picked apples,
which were for sale. The families played games and listened to music. There were approximately
100 persons in attendance.

In 2007, the Zimmers suffered several losses—a late spring freeze that ruined the
strawberry crop, tough financial times, and some serious health setbacks for Darlene. In 2009,
their son Edward moved to the farm to help. Darlene died in 2010. John and Edward continue to
produce apples and strawberries for sale locally, but they discontinued the vegetable operation.

In 2015, Edward, who is trained as a veterinary assistant, began taking in wounded ducks,
geese, owls, quail, pheasants, hawks—pretty much any fowl or bird that had been hurt. People
from miles around bring him wounded birds. Edward made improvements in some of the
outbuildings and now cares for as many as 100 birds at a time. I inspected the buildings where
the birds are kept and did not observe any obvious threats to public health.

Edward’s goal is to care for the birds until they can be released back to the wild, but
those that cannot be rehabilitated stay on the farm. Edward does not sell the birds, does not make

any profit from the operation, and does not intend to do so. He loves to rescue birds.
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Last year, Edward and John said they took a clue from agritourism, a development in the
last 20 years that uses entertainment and public educational activities to market and sell
agricultural products. The Zimmers held four weekend festivals at their farm in 2016. They
showed me a flyer used to advertise the fall festivals. It was titled “Fall Bird Festival” and said
“Support injured birds, listen to music, have a good time. Buy apples and discover the best
recipes for baking with fruit.” The flyer listed details such as hours of the festival, directions, etc.

As many as 200 people attended the festivals each day. To attract people to the festivals,
the Zimmers had vendors provide food and drinks, and local musicians offered musical
entertainment. A local chef offered two sessions on cooking and baking with fruit; the Zimmers
also sold apples or strawberries, depending on the season, and cookbooks.

Each day of the festival, Edward gave a one-hour program about birds. To raise funds for
his bird rescue operation, Edward sold bird-related souvenirs, including T-shirts, caps, and
books. Guests were encouraged to “adopt™ a wounded bird by donating to its care and upkeep.
Profits from the bird-related souvenirs, along with the donations, were used to underwrite the
bird rescue operation. The Zimmers plan more bird festivals this year.

I also visited the two adjoining subdivisions, both of which were developed in the 1990s.
Before that residential development, the land on both sides of the 30-acre Zimmer property was
farmland for over 100 years. Presently, all lots in both subdivisions have been sold and
developed. Country Manors, which lies to the east of the Zimmer farm, consists of upscale
homes. Orchard Estates, which lies to the west of the farm, consists of moderately priced homes
very attractive to families due to a number of playgrounds and park areas within the subdivision.
About 20 of the homes in Country Manors border the Zimmer Farm, and about 30 of the Orchard
Estates properties border the farm. Both subdivisions are zoned R-1, single-family residential.

On June 15, T reviewed public records and confirmed that Zimmer Farms Inc. has owned
the property in question since 1951. The Zimmer farm is zoned Agricultural A-1. As you know,
Hartford County has countywide zoning. Most property is either single- or multi-family
residential, light industrial, or agricultural. The permitted uses for A-1 zoned areas are specified
in the zoning ordinance. Growing apples and strawberries for commercial sale, as the Zimmers

have done, is permitted in an A-1 zone.
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EXCERPTS FROM HARTFORD COUNTY ZONING CODE

Title 15. ZONING
§ 22. Agricultural A-1 District Permitted Uses
(a) Within an A-1 district, the following uses are permitted:
(1) any agricultural use;
(2) incidental processing, packaging, storage, transportation, distribution, sale, or agricultural
accessory use intended to add value to agricultural products produced on the premises or

to ready such products for market;

(b) Definitions

(2) *Agricultural use” means any activities conducted for the purpose of producing an
income or livelihood from one or more of the following agricultural products:
(a) crops or forage (such as corn, soybeans, fruits, vegetables, wheat, hay, alfalfa)
(b) livestock (such as cattle, swine, sheep, and goats)
(c) beehives
(d) poultry (such as chickens, geese, ducks, and turkeys)

(e) nursery plants, sod, or Christmas trees

An agricultural use does not lose its character as such because it involves noise, dust,

odors, heavy equipment, spraying of chemicals, or long hours of operation.

(3) “Agricultural accessory use” means one of the following activities:

(a) a seasonal farm stand, provided that it is operated for less than six months per year
and is used for the sale of one or more agricultural products produced on the
premises;

(b) special events, provided that they are three or fewer per year and are directly related
to the sale or marketing of one or more agricultural products produced on the

premises.

L
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EXCERPTS FROM FRANKLIN AGRICULTURE CODE
Ch. 75 Franklin Right to Farm Act

§ 2. Definitions

(a) “Farm™ means the land, plants, animals, buildings, structures (including ponds used for
agricultural or aquacultural activities), machinery, equipment, and other appurtenances used
in the commercial production of farm products.

(b) “Farm operation” means the operation and management of a farm or an activity that occurs
on a farm in connection with the commercial production, harvesting, and storage of farm

products.

§ 3. Farm not nuisance
(a) A farm or farm operation shall not be found to be a public or private nuisance and shall be
protected under section 4 of this Act if the farm or farm operation existed before a change in
the land use or occupancy of land that borders the farmland, and if, before that change in land
use or occupancy of land, the farm or farm operation would not have been a nuisance.
(b) A farm or farm operation that is protected under subsection (a) shall not be found to be a
public or private nuisance as a result of any of the following:
(1) a change in ownership;
(ii) temporary cessation or interruption of farming;
(iii) enrollment in a governmental program; or

(1v) adoption of new technology.

§ 4. Local units of government
Except as otherwise provided in this section, a local unit of government shall not enact, maintain,
or enforce an ordinance, regulation, or resolution that conflicts with this Act and undermines the

purpose of this Act.

Effective July 1, 1983.
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REPORT FROM FRANKLIN SENATE COMMITTEE ON AGRICULTURE
Pertaining to S.B. 1198, May 3, 1983

S.B. 1198 will be known as the Franklin Right to Farm Act and will protect Franklin
farmland. During each of the past several years, two to three million acres of U.S. farmland have
been converted to nonagricultural uses. Franklin’s agricultural resources play an important role
in feeding the population of Franklin, the United States, and the world. Loss of farmland imperils
2.2 million agriculture-related U.S. jobs, the habitats of 75% of our wildlife, and open spaces
necessary for a healthy environment. Loss of farmland creates urban sprawl with the attendant
stresses on the infrastructures of Franklin’s formerly rural counties and small towns.

When land that was formerly agricultural is converted to residential land, new home
dwellers, not familiar with rural life, complain of odors, noise, dust, and insects caused by
animals, crops, and farm machinery. Too often these new residents file nuisance suits against
their farming neighbors. Additionally, local ordinances enacted in response to residents’
concerns threaten farmers with fines and/or closure if they are in noncompliance with the
restrictions imposed by the ordinances. These restraints and costly lawsuits by nonfarming
neighbors discourage farmers from investing in their farms and remaining on them.

S.B. 1198 protects those who farm for a living. A farming operation that was not
previously a nuisance does not become one when residential development moves in next to the
farmland. To qualify for this protection, farmers must show that the farm operation would not
have been a nuisance at the time of the changes in the area. This protection applies to those who
make their living farming, whether in an agricultural area or in a residential area, not to those
with gardens for personal use. Under the common law, “coming to a nuisance,” such as building
a home next to a cattle operation, was ordinarily a defense for the farmer. However, courts have
been reluctant to afford this defense wide applicability. This reluctance adds to the uncertainty
facing farmers. S.B. 1198 codifies this common law defense and protects those who farm for a
living.

Accordingly, this Committee declares that it is this state’s policy to conserve, protect, and
encourage the development and improvement of its agricultural land for the commercial
production of food and other agricultural products, by limiting the circumstances under which a

farming operation may be deemed to be a nuisance.
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Shelby Township v. Beck
Franklin Court of Appeal (2005)

The issue on appeal is whether the Franklin Right to Farm Act (FRFA or “the Act”)
preempts a local zoning ordinance.

In 1995, the Becks purchased 1.75 acres of property in Shelby Township. The property
had been used for raising chickens, and there were chicken coops on the property when the
Becks purchased it. In 1995, the land use plan for the township allowed farming on this land. In
1996, the Becks began raising chickens for sale at local butcher shops. In 1998, Shelby
Township passed Zoning Ordinance 7.0, which requires farms to have a minimum size of three
acres. In 2000, several real estate developers began to build homes near the Becks’ property.
Neighbors began complaining to the Township Board about the smells and noise from the Becks’
chickens. The neighbors filed a petition with the Township Board, asking it to close down the
Becks’ operation because it was a nuisance. In 2004, the Township Board decided that the best
way to close down the Becks’ farm was to enforce its ordinance regarding minimum farm size.
The Township sued to enforce its ordinance, and the Becks moved to dismiss, claiming that
FRFA preempts the ordinance. The trial court granted the motion, and the Township appealed.

State law can preempt a municipal ordinance in two ways. First, preemption occurs when
a statute completely occupies the field that the ordinance attempts to regulate. FRFA does not
“occupy the field,” because the legislature has also authorized local governments to enact zoning
laws concerning agricultural properties. Second, preemption occurs when an ordinance conflicts
with a state statute and undermines its purpose. A conflict exists when the ordinance permits
what the statute prohibits or vice versa. Determining whether there is a conflict requires a careful
reading of the statute and the ordinance in light of the policy and purposes behind the statute and
measuring the degree to which the ordinance frustrates the achievement of the state’s objectives.

If Shelby Ordinance 7.0 is in effect, the Becks cannot raise chickens on their property
because it is under the minimum size required for a farm. However, Section 4 of FRFA provides
that a local ordinance is preempted when it conflicts with FRFA. The question then is whether
there is a conflict. Section 2 of FRFA defines a “farm™ as “land, plants, animals, buildings,
structures . . . and other appurtenances used in the commercial production of farm products.” The
Act does not set a minimum acreage for farms. Here, the Becks’ operation—raising chickens for

sale—is protected by FRFA because it is the commercial production of farm products, even
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though the operation takes place on only 1.75 acres. Thus, there is a conflict between the size
requirement of the ordinance, which prohibits the Becks from raising chickens, and FRFA,
which does not. Thus the ordinance and FRFA are in direct conflict, as the ordinance prohibits
what is permitted by the Act. The ordinance undermines the very purpose of the Act by
prohibiting this farm operation.

The Township’s effort to use its size ordinance to prevent what the neighbors believe is a
nuisance is the very sort of enforcement action that FRFA is designed to prevent. FRFA states
that a farm shall not be found to be a nuisance if it existed before the change in land use and if,
before that change, it would not have been found to be a nuisance. The Becks’ operation began
in 1995, before the residential development neighboring it was created. In 1995, the Becks’ farm
operation was a permitted use and would not have been a nuisance. Accordingly, the Becks’
operation is protected by FRFA.

Our conclusion that the state law preempts the local ordinance also serves the purpose of
the Act, which is to conserve land for agricultural operations and protect it from the threat of
extinction by regulation from local governmental units. See Sen. Rpt. Comm. Agric. 1983.

Affirmed.

9
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Wilson v. Monaco Farms
Franklin Court of Appeal (2008)

Defendant Monaco Farms (Monaco) has operated a dairy farm on its property from 1940
to the present, with changes in the ownership passing from father to son in 1970, and to
granddaughter in 2000. Monaco increased the number of dairy cows on the farm from 40 to 60 in
2005, and from 60 to 200 in 2007.

Plaintiff Bill Wilson has lived in the subdivision immediately to the east of Monaco since
1990. In 2007 he filed a private nuisance action against Monaco, alleging that the flies, dust, and
odors from the dairy cows interfered with his enjoyment of his property. Monaco moved to
dismiss, relying on the Franklin Right to Farm Act (FRFA), which it claims continues to protect
a farm operation when it expands or changes its operation. In response, Wilson argued that
FRFA does not protect a farm whose expansion created a nuisance not present at the time he
purchased his property. The trial court granted the motion to dismiss, and Wilson appealed. We
affirm.,

The present situation is the very sort of farm operation the legislature intended to protect
when it enacted FRFA. Monaco has existed since 1940, and it would not have been a nuisance at
that time. In 1984, the land bordering Monaco was subdivided and developed into a residential
area and was zoned residential.

There were no complaints about the operation of Monaco until 2007, when it expanded
from 60 to 200 cows. The question is whether FRFA continues to protect Monaco after the
expansion. When it enacted FRFA, the legislature understood that circumstances could change
and provided that certain changes would not affect the protections of FRFA. Section 3(b)(i) of
FRFA addresses the issue of change in ownership but does not address changes in size or nature
of the operation.

Wilson argues that because the legislature listed four, and only four, contemplated
interruptions or changes in farm operations, those are exclusive and exhaustive. If Wilson is
correct, the only changes the legislature intended to protect are the four items specified in the
statute, and those four do not include expansion of farm operations.

Monaco, on the other hand, argues that where the legislature provides a list, the court
must determine what is common among the items on the list and then consider whether the

matter at issue is sufficiently similar to the items listed as to be included. Monaco argues that the

10
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change in size of the operation is similar to a change in technology, which does not destroy the
protections of FRFA. Both changes have as their purpose the opportunity to increase farm
production and thus profitability.

Both parties assume that the court must look to § 3(b) of FRFA. A better approach is to
examine § 3(a), which provides that a farm “shall not be found to be a public or private nuisance

.. if the farm or farm operation existed before a change in the land use or occupancy of land
that borders the farmland . . . .” Thus, the statute provides a date for measuring whether a
nuisance exists, namely the date when the use of the neighboring land changed. In this case, that
date is 1984, the year that the neighboring land was subdivided and developed into a residential
area. The legislature may have assumed that farms might expand. Indeed, it noted in § 3(b) the
possibility of change in technology. Nevertheless, the legislature established only one date for
measuring whether a nuisance exists.

The purpose of FRFA is “to conserve, protect, and encourage the development and
improvement of [Franklin’s] agricultural land for the commercial production of food and other
agricultural products, by limiting the circumstances under which a farming operation may be
deemed to be a nuisance.” Sen. Rpt. Comm. Agric. 1983. Relying solely on the legislature’s date
for determining whether a nuisance exists serves the statutory purpose.

When he bought his home in 1990, Wilson knew that he was moving next to a dairy
farm. It remains a dairy farm, albeit a larger one. Nothing in FRFA prohibits expansion of farm
operations. Despite the expansion of Monaco’s dairy operation, it is protected by the Act, and the
trial court properly dismissed Wilson’s nuisance action.

Affirmed.

11
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Koster v. Presley’s Fruit
Columbia Court of Appeal (2010)

In this case, the court is asked to determine the applicability of the Columbia Right to
Farm Act (CRFA). The precise issue on appeal is whether the production of wooden pallets for
use in harvesting peaches is an agricultural activity protected by the Act.

Defendant Presley’s Fruit (Presley’s) has grown and sold peaches at its location since
1960. In 2006, Presley’s added a new building and began manufacturing wooden pallets for use
in harvesting and transporting peaches.

In 1997, plaintiffs Matt and Kathleen Koster purchased residential property that abuts
Presley’s. They had no complaints about Presley’s until 2006, when they began experiencing
noise and dust associated with the manufacturing of the wooden pallets. The Kosters filed a
nuisance suit against Presley’s, claiming that the noise and dust is a nuisance that substantially
and unreasonably interferes with their enjoyment of their property.

Presley’s moved to dismiss, claiming the protections of CRFA. CRFA states that a farm
operation which existed one year before the change in the area is not a nuisance if it would not
have been a nuisance at the time of the change in the property. The trial court granted the motion.

On appeal, the Kosters argue that CRFA protects only farm activities and not
manufacturing. Presley’s claims that the pallets are needed to harvest and transport the peaches
(a farm product) to market and that therefore the manufacturing of the pallets is protected by
CRFA.

Resolving this question requires the court to interpret and apply the provisions of CRFA.
Our role in construing a statute is to “ascertain and give effect to the legislative intent.” Brady v.
Roberts Electrical Mfg., Inc. (Columbia Sup. Ct. 1999).

We must examine the Columbia statute’s text and give the words their natural and
ordinary meaning in light of their statutory context. If the statutory language is clear and
unambiguous, the court must apply the statute’s plain language and not venture beyond the text
to add words not there. However, when the statutory language is unclear, the court may refer to
the purpose of the legislation and the legislative history of the statute, such as legislative

committee reports, to aid us in interpreting the text.

12
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In this case, an examination of the statutory language provides the answer. CRFA defines
a farm product as “those plants and animals useful to human beings produced by agriculture and
includes, but is not limited to, forages and sod crops; grains and feed crops; dairy and dairy
products; poultry and poultry products; livestock, including breeding and grazing animals; fruits;
vegetables; or any other product which incorporates the use of food, feed, or fiber.” Although

that is a broad definition of farm product, there is no mention of products produced from wood.

The pallets are constructed of wood and nails or staples. The wood used for the pallets
originates from outside the defendant’s property. The products, therefore, are not grown, raised,
or bred on the farm premises, but are only assembled there from materials purchased elsewhere.
The pallets do not match any of the definitions of farm products set forth in the Act, nor are they
like any of those farm products defined by the statute. The manufacturing of these wooden
pallets is not an activity protected by CRFA.

We reverse the trial court’s order dismissing this case. If, on remand, the Kosters are
successful in their nuisance action and convince the court to order Presley’s to cease producing
the pallets at the farm, there will be no loss of farmland. If the Kosters succeed, Presley’s land
will continue to be used for the production of peaches. The land will remain agricultural.
Presley’s would manufacture the pallets off the farm premises rather than on the premises, or
purchase the pallets from some outside source. Purchasing pallets should be no more a threat to

Presley’s than purchasing a truck for hauling the peaches to market.

Reversed and remanded.
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MULTISTATE PERFORMANCE TEST DIRECTIONS

You will be instructed when to begin and when to stop this test. Do not break the seal on this
booklet until you are told to begin. This test is designed to evaluate your ability to handle a select
number of legal authorities in the context of a factual problem involving a client.

The problem is set in the fictitious state of Franklin, in the fictitious Fifteenth Circuit of the
United States. Columbia and Olympia are also fictitious states in the Fifteenth Circuit. In
Franklin, the trial court of general jurisdiction is the District Court, the intermediate appellate
court is the Court of Appeal, and the highest court is the Supreme Court.

You will have two kinds of materials with which to work: a File and a Library. The first
document in the File is a memorandum containing the instructions for the task you are to
complete. The other documents in the File contain factual information about your case and may
include some facts that are not relevant.

The Library contains the legal authorities needed to complete the task and may also include some
authorities that are not relevant. Any cases may be real, modified, or written solely for the
purpose of this examination. If the cases appear familiar to you, do not assume that they are
precisely the same as you have read before. Read them thoroughly, as if they all were new to
you. You should assume that the cases were decided in the jurisdictions and on the dates shown.
In citing cases from the Library, you may use abbreviations and omit page references.

Your response must be written in the answer book provided. If you are using a laptop computer
to answer the questions, your jurisdiction will provide you with specific instructions. In
answering this performance test, you should concentrate on the materials in the File and Library.
What you have learned in law school and elsewhere provides the general background for
analyzing the problem; the File and Library provide the specific materials with which you must
work.

Although there are no restrictions on how you apportion your time, you should allocate
approximately half your time to reading and digesting the materials and to organizing your
answer before you begin writing it. You may make notes anywhere in the test materials; blank
pages are provided at the end of the booklet. You may not tear pages from the question booklet.

Do not include your actual name anywhere in the work product required by the task
memorandum.

This performance test will be graded on your responsiveness to the instructions regarding the
task you are to complete, which are given to you in the first memorandum in the File, and on the
content, thoroughness, and organization of your response.





