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BURTON AND FINES LLC
Attorneys at Law
963 N. Oak Street
Swansea, Franklin 33594

MEMORANDUM

TO: Examinee

FROM: Henry Fines

DATE: July 29, 2014

RE: Linda Duram FMLA matter

Our client, Linda Duram, is a graphic artist employed by Signs Inc. She applied for leave under
the Family and Medical Leave Act (FMLA) from her employer; this was her first request for
FMLA leave. The employer denied her request. Despite the denial, Linda traveled with her
grandmother, Emma Baston, to attend the funeral of Emma’s sister. Because Linda left town
without an approved leave, Signs Inc. placed her on probation and threatened termination should
another incident occur. Linda is particularly concerned about a threat of termination because she

will almost certainly need to take additional leave in the future to care for her grandmother.

We have been retained to persuade Signs Inc. to reverse its earlier decision denying FMLA leave

and retract the threat of termination.

Please prepare a letter for my signature addressed to Mr. Steven Glenn, Vice President of Human
Resources for Signs Inc., arguing that Linda is entitled to leave under the FMLA. Follow the
firm’s attached guidelines for demand letters. Signs Inc.’s legal department will be reviewing the
letter, so we need to provide a persuasive legal argument, including citing relevant authority.
Your letter should also respond to the arguments raised by Mr. Glenn. I will submit the letter
along with the medical evidence I have just received from Ms. Baston’s doctor and Linda’s

affidavit describing her relationship with her grandmother.

There is no dispute that Signs Inc. is a covered employer under the FMLA. Nor is there a dispute
that Linda, a full-time employee for the required number of weeks, is a covered employee. Do

not address those issues.
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BURTON AND FINES LLC
Attorneys at Law
963 N. Oak Street
Swansea, Franklin 33594

OFFICE MEMORANDUM

TO: All Attorneys

FROM: Managing Partner

DATE: November 3, 2012

RE: Guide for Drafting Demand Letters

A demand letter is a letter in which an attorney or party states a legal claim and demands
that the recipient take or cease taking a certain action. Demand letters are designed to advocate a
position and persuade the reader. A well-written demand letter can promote a favorable
resolution of the claim without the time or costs involved in litigation.

A demand letter typically includes (1) a brief statement identifying the sender and, if
appropriate, identifying the attorney-client relationship; (2) a brief statement of the purpose of
the letter; (3) a brief description of the situation; (4) a thorough analysis of the basis for the
client’s claim, including a response to arguments raised against the claim; and (5) a specific
settlement demand.

When discussing the basis for the client’s claim, you should thoroughly analyze and
integrate both the facts and applicable law in making your arguments, with appropriate citations
to the law. You should respond to arguments that have been made against our client’s position.

Use language appropriate to the recipient, but assume that the letter will be read by an
attorney. Use a tone that is convincing but not insulting. Do not overstate or exaggerate the facts

or the law, because doing so can undermine the strength of our client’s position.
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Email Correspondence

From: Linda Duram, Art Department

To: Steven Glenn, Vice President, Human Resources
Re: Request for Family and Medical Leave

Date: July 7, 2014, 9:15 am.

I request five days’ leave under the Family and Medical Leave Act to accompany my
grandmother to her sister’s funeral. She died yesterday, and the funeral is Wednesday, July 9th.
My grandmother has only a few months to live because of her heart disease. My grandmother
raised me; she cannot travel by herself. She needs me to care for her and to give her medications
and therapies. She has been depressed because of her health, and now with losing her only sister,
she is very distraught. So am L. I just learned of her sister’s death yesterday and I could not sleep

last night. Please approve this request as soon as possible—we have to leave tomorrow.

From: Steven Glenn, Vice President, Human Resources
To: Linda Duram, Art Department

Re:  Your request for Family and Medical Leave
Date: July 7, 2014, 3:30 p.m.

Dear Ms. Duram,

Signs Inc. denies your request for FMLA leave because (1) the Act does not apply to care for
grandparents; (2) even if it did, the Act only applies to care provided in a home, hospital, or
similar facility, not to travel; (3) the Act does not apply to funerals; and (4) you failed to give the

requisite 30 days’ notice.

[ am sorry to learn of the death of a family member. You may take the two days of vacation time
that you have accrued. Absence without approved vacation time or other leave is grounds for

discipline up to and including discharge.

Steven Glenn

Vice President of Human Resources, Signs Inc.
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From: Steven Glenn, Vice President, Human Resources
To: Linda Duram, Art Department

Re:  Your request for Family and Medical Leave
Date: July 16, 2014, 8:30 a.m.

Dear Ms. Duram,

As you know, we denied your request for leave under the FMLA for reasons previously stated in
my email of July 7, 2014. Despite that denial, you left the office for five days. You had two days
accrued vacation time, so we have allowed two days as vacation time. However, there was no
approval for the remaining three days, and you will not be paid for these three days. Therefore,

you were absent from your position without approved leave for three days.

In accordance with our Employee Policy 12.7, you are placed on probation. Any future

unapproved absence will be grounds for immediate termination.

Steven Glenn

Vice President of Human Resources, Signs Inc.
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Affidavit of Linda Duram

Upon first being duly sworn, I, Linda Duram, residing in the County of Vilas, Franklin, do state:

1.

My maternal grandparents, Emma and Bill Baston, raised me for many years since I was six

years old, due to my parents having drug abuse problems.

When I was in grade school, one of my parents was usually in jail, so my brother and I lived
with our grandparents off and on for months at a time. When I was 12, our parents were sent

to prison, so my brother and I moved in with our grandparents for 18 months.

When our parents got out of prison, they moved into an apartment and took us back. Six
months later they entered rehab and we stayed with our grandparents for three months. When
they got out of rehab, they lived with us in our grandparents’ home until I was in high school.

In my junior year of high school, our parents went to prison again for three more years.

Grandpa Bill and Grandma Emma never adopted us because our parents were gone only for
short terms. Our parents were afraid to sign any legal papers giving our grandparents custody

because they did not know how that would affect their other legal problems.

When our parents were gone, our grandparents took care of us, fed us, clothed us, gave us
gifts at holidays and birthdays, took us to school and the doctor, things like that. Even when
one or both of our parents were living with us, it was our grandparents who fed us and saw
that we got to school and did homework, that sort of thing. They came to our games and band
performances, even when our parents were back home. Our grandparents paid for summer
baseball and soccer camps. When we went to college, our parents were home and getting

“clean” from drugs, but our grandparents loaned us the money to get a car to go to school.

Grandpa Bill died a few years ago, and Grandma has been steadily declining in health. My
parents—they moved to their own home a few years ago—are too caught up in their own

problems to help care for Grandma. There is now a team of people who care for her in her



These materials are copyrighted by NCBE and are being reprinted with permission of NCBE.
For personal use only. May not be reproduced or distributed in any way.

home. I take care of her every Sunday. Grandma told me that I was the only one who could

care for her on this difficult trip to her sister’s funeral.

Signed and sworn this 22™ day of July, 2014.

Lundo. Diwtam

Linda Duram

Signed before me this 22™ day of July, 2014.

Jan¢&Mirren L

Notary Public, State of Franklin
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SWANSEA CARDIOLOGY CENTER
43 Hospital Drive, Suite 403
Swansea, Franklin 33596

July 24,2014
To whom it may concern:

I have treated Emma Baston for the past 10 years for issues related to her cardiac
condition and high blood pressure. Two months ago, I diagnosed Ms. Baston with end-stage
congestive heart failure which will lead to her death, likely in a few months. Ms. Baston cannot
walk, bathe herself, take her medications, feed herself, dress, or perform similar functions of
daily life without assistance. She uses a wheelchair and oxygen. She needs to have fluids
pumped from her heart. I have prescribed medication and therapies to be provided for Ms.
Baston at home. These will not cure her but will relieve her suffering and make her comfortable
as she lives her final months. Ms. Baston also suffers from depression. I ordered Home Health
Services and chore services to assist her with daily functioning. I monitor her condition weekly.

Ms. Baston was able to travel to Franklin City to attend the funeral of her sister, which I
understand required her to be gone a week. Ms. Baston had to be accompanied by someone
familiar with her condition and her personal needs and able to attend to her and assist her as
outlined above.

Her granddaughter, Linda Duram, has the power of attorney over her health care
decisions and attends to Ms. Baston along with other family members and home health care
workers. Linda has cared for her grandmother for the past two months. Linda has learned how to
transport Ms. Baston into and out of the wheelchair, administer oxygen, operate the heart pump,
administer the medications, and provide the personal care Ms. Baston requires. Ms. Duram
needed to be absent from work for five days to make this trip.

If you need any further information, please do not hesitate to contact me.

Maria A. Oliver, M.D.
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The Family and Medical Leave Act of 1993, 29 U.S.C. § 2601 ef seq.

29 U.S.C. § 2611 Definitions

(7) Parent. The term “parent” means the biological parent of an employee or an individual who

stood in loco parentis to an employee when the employee was a son or daughter.

(11) Serious health condition. The term “serious health condition” means an illness, injury,
impairment, or physical or mental condition that involves—
(A) inpatient care in a hospital, hospice, or residential medical care facility; or

(B) continuing treatment by a health care provider.

29 U.S.C. § 2612 Leave requirement
(a) In general
(1) Entitlement to leave. . . . [A]n eligible employee shall be entitled to a total of 12

workweeks of leave during any 12-month period for one or more of the following:
(A) Because of the birth of a son or daughter of the employee and in order to care for
such son or daughter.
(B) Because of the placement of a son or daughter with the employee for adoption or
foster care.
(C) In order to care for the spouse, or a son, daughter, or parent, of the employee, if such
spouse, son, daughter, or parent has a serious health condition.
(D) Because of a serious health condition that makes the employee unable to perform the

functions of the position of such employee.

(e) Foreseeable leave

(1) Requirement of notice. In any case in which the necessity for leave under subparagraph
(A) or (B) of subsection (a)(1) of this section is foreseeable based on an expected birth or
placement, the employee shall provide the employer with not less than 30 days’ notice, before
the date the leave is to begin, of the employee’s intention to take leave under such subparagraph,
except that if the date of the birth or placement requires leave to begin in less than 30 days, the

employee shall provide such notice as is practicable.

9
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Code of Federal Regulations
Title 29. Labor

§ 825.112 Qualifying reasons for leave, general rule.
(a) Circumstances qualifying for leave. Employers covered by FMLA are required to grant leave
to eligible employees: . . .

(3) To care for the employee’s spouse, son, daughter, or parent with a serious health

condition . . . ;

§ 825.113 Serious health condition.
(a) For purposes of FMLA, “serious health condition” entitling an employee to FMLA leave
means an illness, injury, impairment or physical or mental condition that involves inpatient care

... Or continuing treatment by a health care provider as defined in § 825.115.

(c) The term “treatment” includes (but is not limited to) examinations to determine if a serious
health condition exists and evaluations of the condition. Treatment does not include routine
physical examinations, eye examinations, or dental examinations. A regimen of continuing
treatment includes, for example, a course of prescription medication (e.g., an antibiotic) or
therapy requiring special equipment to resolve or alleviate the health condition (e.g., oxygen). A
regimen of continuing treatment that includes the taking of over-the-counter medications such as
aspirin, antihistamines, or salves; or bed-rest, drinking fluids, exercise, and other similar
activities that can be initiated without a visit to a health care provider, is not, by itself, sufficient
to constitute a regimen of continuing treatment for purposes of FMLA leave.

(d) . . . Ordinarily, unless complications arise, the common cold, the flu, ear aches, upset
stomach, minor ulcers, headaches other than migraine, routine dental or orthodontia problems,
periodontal disease, etc., are examples of conditions that do not meet the definition of a serious

health condition and do not qualify for FMLA leave. . . .

* * *

§ 825.115 Continuing treatment.
A serious health condition involving continuing treatment by a health care provider includes any

one or more of the following:

10
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(c) Chronic conditions. Any period of incapacity or treatment for such incapacity due to a
chronic serious health condition. A chronic serious health condition is one which:
(1) Requires periodic visits (defined as at least twice a year) for treatment by a health
care provider, or by a nurse under direct supervision of a health care provider;
(2) Continues over an extended period of time (including recurring episodes of a
single underlying condition); and
(3) May cause episodic rather than a continuing period of incapacity (e.g., asthma,

diabetes, epilepsy, etc.).

§ 825.302 Employee notice requirements for foreseeable FMLA leave.

(a) Timing of notice. An employee must provide the employer at least 30 days advance notice
before FMLA leave is to begin if the need for the leave is foreseeable based on an expected birth,
placement for adoption or foster care, planned medical treatment for a serious health condition of
the employee or of a family member, . . . If 30 days notice is not practicable, such as because of
a lack of knowledge of approximately when leave will be required to begin, a change in

circumstances, or a medical emergency, notice must be given as soon as practicable . . . .

§ 825.303 Employee notice requirements for unforeseeable FMLA leave.

(a) Timing of notice. When the approximate timing of the need for leave is not foreseeable, an
employee must provide notice to the employer as soon as practicable under the facts and
circumstances of the particular case. . . .

(b) Content of notice. An employee shall provide sufficient information for an employer to
reasonably determine whether the FMLA may apply to the leave request. Depending on the
situation, such information may include that a condition renders the employee unable to perform
the functions of the job; that the employee is pregnant or has been hospitalized overnight;
whether the employee or the employee’s family member is under the continuing care of a health

care provider; . . . .

11
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Shaw v. BG Enterprises
United States Court of Appeals (15th Cir. 2011)

Gus Shaw requested leave under the Family
and Medical Leave Act (FMLA), 29 U.S.C.
§ 2601 et seq., from BG Enterprises. When
that leave was denied, Shaw sued, alleging
interference with FMLA leave. The district
court entered judgment for BG Enterprises

after a bench trial. Shaw appeals. We affirm.

Congress enacted the FMLA to balance the
demands of the workplace with the needs of
families, to promote the stability and
economic security of families, to promote
national interests in preserving family
integrity, and to entitle employees to take
reasonable leave to care for the serious
health

members. 29 U.S.C. § 2601(b). The FMLA

conditions of specified family

entitles eligible employees of covered
employers to take unpaid, job-protected
leave for specified family and medical
reasons, such as a serious health condition,
the birth or adoption of a child, or the care
of a child, spouse, or parent who has a

serious health condition. /d. § 2612.

To succeed on a claim of interference with
FMLA leave, a plaintiff must show that he
was eligible for FMLA protections, that his

12

employer was covered by the FMLA, that he
was entitled to take leave under the Act, that
he provided sufficient notice of his intent to
take leave, and that his employer denied the
FMLA benefits to which the employee was
entitled. The only issue here is whether the

employee was entitled to take leave.

Shaw, a managerial employee for BG
Enterprises, sought leave to care for his
daughter, who was seriously injured in an
auto accident and subsequently died. On
Saturday, May 10, 2008, Shaw learned that
his daughter Janet had been seriously injured
in a car accident in Franklin City, where she
attended Franklin State University. Shaw
and his wife immediately left for the
hospital where Janet was being treated,
some 200 miles away. On Monday, May 12,
Shaw informed BG that he would not be at
work because of his daughter’s accident.

On May 19, Shaw submitted written
documentation supporting his prior request
under the FMLA for leave to care for his
daughter and also to attend her funeral. He
attached a medical certification from the

hospital stating that Janet had suffered
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traumatic injuries as a result of the accident,
was in a coma, and was unable to care for
herself. Shaw stated that he had spent the
initial weekend by Janet’s bedside and had
then returned to his home in High Ridge
while his wife stayed at the hospital. While
at home, he arranged for Janet to be
transferred to a rehabilitation facility,
regularly called the hospital and talked with
his the

remainder of the time performing repairs to

wife about Janet, and spent
the Shaw home so that Janet could be cared
for at home. He also attached a copy of the
death certificate indicating that Janet had

died on May 16, while still hospitalized.

BG denied Shaw’s request for FMLA leave,
arguing that the FMLA’s use of the term
“care for” does not include hospital visits,
doing home repairs, arranging for transfer to
another facility, or attending the funeral.
Shaw asked BG to reconsider its denial of
FMLA leave. BG refused and Shaw sued.

The critical issue here is what is meant by
FMLA'’s use of the term “care for.” We have
not faced this issue until now. Neither the
Act the
pursuant to the FMLA define the term “care

nor regulations promulgated
for.” Our sister circuits have attempted to

define the term.

13

In Tellis v. Alaska Airlines (9th Cir. 2005),
the Ninth Circuit held that the FMLA
required that there be “some actual care,”
some level of participation in ongoing
treatment of a serious health condition. In
that case, an employer terminated an airline
mechanic based in Seattle after the employee
used FMLA leave to fly to another state to
retrieve his car rather than staying with his
wife during her high-risk pregnancy.
Because the employee had left his wife’s
side for four days, instead of participating in
her ongoing treatment, the Ninth Circuit
held that he was not “caring for” her as
required to invoke the protections of the
FMLA. The court found that the person
giving the care must be in “close and
continuing proximity to the ill family

member.”

In a Twelfth Circuit case, Roberts v. Ten
Pen Bowl (12th Cir. 2006), Sara Roberts
sought FMLA leave to relocate her son to
another state to live with an uncle. Roberts
claimed that her son had a psychological
condition that caused him to be easy prey for
bullying by other students, and she wanted
to move him to a safer location. She claimed
that the relocation was treatment for his
psychological condition. The Twelfth
Circuit court upheld the denial of leave
under the FMLA. The court found that
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relocating a child to a safer location,
however admirable that may be, was in no
way analogous to treatment for a serious
health condition, a necessary requirement

under the FMLA.

Roberts also argued that the FMLA allows
leave to provide comfort or reassurance to a
family member, citing its legislative history:
The phrase
[§ 2612(a)(1)(C)], is intended to be read
broadly to include both physical and

”

“to care for, n

psychological care. Parents provide far

greater psychological comfort and
reassurance to a seriously ill child than
others not so closely tied to the child. In
some cases there is no one other than
the child’s parents to care for the child.
The same is often true for adults caring
for a seriously ill parent or spouse. S.
Rep. No. 103-3, at 24 (1993), U.S. Code

Cong. & Admin. News 1993, pp. 3, 26.

While a parent may offer comfort and
reassurance to a child who has a serious
health condition, the FMLA requires that
there be treatment provided for that serious
health condition. Roberts failed to show that

her son was receiving any treatment.

These cases are helpful in attempting to

define the term “care for.” They point to the

14

need for the employee seeking leave (1) to
be in close and continuing proximity to the
person being cared for, and (2) to offer some
actual care to the person with a serious
health condition. If the employee seeks
leave to offer psychological care to the
person with a serious health condition, the ill
person must be receiving some treatment for

a physical or psychological illness.

Here, Shaw was not in close and continuing
proximity to his daughter while she was in
the hospital and he was at home in High
Ridge. His wife may have been in proximity
to Janet, but she is not the employee seeking
leave. Nor was Shaw providing care to Janet
or offering her psychological comfort.
Arguably, he provided comfort while he was
at her bedside during the May 10 weekend,
but that weekend did not constitute work
time for which he needed leave. His actions
may have been helpful to his daughter’s
situation, but they are not activities within
the meaning of the term “care for” under the
FMLA. He is also not entitled to leave to
attend his daughter’s funeral. The FMLA
contemplates that the care must be given to a

living person.

Affirmed.
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Carson v. Houser Manufacturing, Inc.

United States Court of Appeals (15th Cir. 2013)

Plaintiff Sam Carson appeals from a
judgment of the district court holding that he
does not meet the definition of “parent” as
provided in the Family and Medical Leave
Act (FMLA), 29 U.S.C. § 2601 et seq.
We affirm.

The FMLA creates an employee’s right to
take unpaid leave to care for a son or
daughter who has a serious health condition.
Id. § 2612(a)(1)(C). Under the FMLA, the
term “son or daughter” means “a biological
...child ..., orachild of a person standing
in loco parentis, who is (A) under 18 years
of age; or (B) 18 years of age or older and
incapable of self-care because of a mental or
physical disability.” Id. § 2611(12). Here,
Carson’s employer denied his request for
two weeks of FMLA leave to care for his
recovering from

grandson, who was

abdominal surgery.

The plain language of the FMLA does not
authorize FMLA leave for the care of
grandchildren. The plaintiff can only be
entitled to FMLA leave to care for his
grandson if he stands in loco parentis to the

grandson. The FMLA does not define the

15

term in loco parentis, a term typically

defined by state law.

Under the law of the State of Franklin where
Carson resides, the term in loco parentis
refers to a person who intends to and does
put himself in the situation of a lawful
parent by assuming the obligations incident
to the parental relation without going
through the formalities of legal process
(such as guardianship, custody, or adoption).
The court may consider such factors as the
child’s age, the child’s degree of
dependence, or the amount of support
provided by the person claiming to be in

loco parentis.

Carson relies on the case of Phillips v.
Franklin City Park District (Fr. Ct. App.
2006). Phillips was the paternal grandmother
of Anthony Phillips, whose father died when
Anthony was three years old. Anthony’s
mother became depressed and unable to care
for Anthony but did not relinquish parental
rights over Anthony, nor did Phillips seek to
adopt Anthony. From the time Anthony was
four, he lived in Phillips’s home, and it was

Phillips who enrolled Anthony in school,
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took him to medical appointments, provided

for his day-to-day financial support,
attended parent-teacher conferences, and
even served as driver for Anthony’s Boy
Scout troop. That was sufficient proof to

meet the in loco parentis standard.

The evidence in this case is not similar to
that of Phillips. Carson is the grandfather of
David Simms. David lived with his parents
until his parents died in a car accident when
David was 15 years old. David moved in
with his older brother and lived with his
brother until he left for college. During the
time after his parents were deceased, David
did spend some weekends and extended
vacations with Carson. While in college, he
returned often to his brother’s home and
often to Carson’s home during summers and
holidays. Carson claims that he provided
David with financial support while he was in
college, gave him financial and moral
advice, and attended David’s graduation

from college.

While these efforts by Carson likely guided
and aided David at a critical time in his life,
they are not that dissimilar from what many
grandparents do without assuming a parental
role. The trial court was correct in finding

that the proof offered by Sam Carson was

16

insufficient to meet the standard of one who

is in loco parentis.

Affirmed.
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MULTISTATE PERFORMANCE TEST DIRECTIONS

You will be instructed when to begin and when to stop this test. Do not break the seal on this
booklet until you are told to begin. This test is designed to evaluate your ability to handle a select
number of legal authorities in the context of a factual problem involving a client.

The problem is set in the fictitious state of Franklin, in the fictitious Fifteenth Circuit of the
United States. Columbia and Olympia are also fictitious states in the Fifteenth Circuit. In
Franklin, the trial court of general jurisdiction is the District Court, the intermediate appellate
court is the Court of Appeal, and the highest court is the Supreme Court.

You will have two kinds of materials with which to work: a File and a Library. The first
document in the File is a memorandum containing the instructions for the task you are to
complete. The other documents in the File contain factual information about your case and may
include some facts that are not relevant.

The Library contains the legal authorities needed to complete the task and may also include some
authorities that are not relevant. Any cases may be real, modified, or written solely for the
purpose of this examination. If the cases appear familiar to you, do not assume that they are
precisely the same as you have read before. Read them thoroughly, as if they all were new to
you. You should assume that the cases were decided in the jurisdictions and on the dates shown.
In citing cases from the Library, you may use abbreviations and omit page references.

Y our response must be written in the answer book provided. If you are using a laptop computer
to answer the questions, your jurisdiction will provide you with specific instructions. In
answering this performance test, you should concentrate on the materials in the File and Library.
What you have learned in law school and elsewhere provides the general background for
analyzing the problem; the File and Library provide the specific materials with which you must
work.

Although there are no restrictions on how you apportion your time, you should allocate
approximately half your time to reading and digesting the materials and to organizing your
answer before you begin writing it. You may make notes anywhere in the test materials; blank
pages are provided at the end of the booklet. You may not tear pages from the question booklet.

This performance test will be graded on your responsiveness to the instructions regarding the
task you are to complete, which are given to you in the first memorandum in the File, and on the
content, thoroughness, and organization of your response.






